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INTRODUCTION 

The tax profile of a company consists of various tax-related assets, liabilities, constraints, and 

opportunities that, alongside many non-tax factors, shape enterprise value. Boards and senior 

management should therefore evaluate tax planning within the broader context of business strategy, 

capital allocation, governance, and risk tolerance. Tax savings that appear substantial in isolation may be 

outweighed by misalignment with a variety of non-tax factors that can materially impair enterprise value. 

The eight questions explored in this Article provide a framework to evaluate these tradeoffs, as the 

ultimate objective is rarely to identify the most tax-efficient structure, but rather to determine whether the 

expected tax benefits outweigh the broader range of potential non-tax costs—a judgment that necessarily 

requires coordination among tax specialists, senior management, and board directors. 

EIGHT QUESTIONS 

1. Strategic Fit: Does the structure support the company’s underlying business strategy? 

Tax planning is most valuable when it improves the execution of a sound strategic objective 

rather than becoming the objective itself. A tax-free separation, for example, can create significant 

business benefits for both the parent and separated company by sharpening management focus, tailoring 

capital allocation and incentives, creating independent acquisition currency, and allowing each company 

to attract its natural investor base.1 General Electric’s 2023-2024 separations into GE HealthCare, GE 

 

* Founder & Portfolio Manager, KSK Capital; Visiting Assistant Professor of Tax Law, NYU School of Law. 
1 See Wachtell, Lipton, Rosen & Katz, Spin-Off Guide, at 3 (2026). 
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Vernova, and GE Aerospace reflected this logic by creating three businesses with distinct strategic 

priorities, capital needs, and investor constituencies.2 Honeywell has recently pursued a similar path 

following pressure from Elliott Management, separating into Honeywell Technologies, Honeywell 

Aerospace, and Solstice Advanced Materials.3 

But when a transaction derives too much of its appeal from the tax structure itself rather than 

from an underlying business rationale, stakeholders should examine more closely the business objective 

the parties are seeking to achieve and whether the proposed structure materially advances that objective 

relative to available alternatives. Otherwise, transactions undertaken principally for tax reasons—such as 

stripping earnings from a high-tax jurisdiction, relocating intangible assets to a low-tax jurisdiction, or 

inserting legal entities within a broader corporate group with no clear business purpose other than to 

capture a tax benefit—may not only invite scrutiny from taxing authorities for want of economic 

substance, but also weaken the marketability of the business as a whole. In some cases, the resulting 

valuation discount and more qualitative impairment to corporate brand and reputation may outweigh the 

anticipated tax benefits. 

Take, for example, tax planning strategies that result in the accumulation of profits in low-tax 

jurisdictions by multinational companies.4 Although such strategies may reduce a corporation’s overall 

tax burden, the buildup of earnings in foreign subsidiaries can generate political and reputational costs in 

its principal markets, particularly where the taxpayers bearing the perceived burden are also the 

 

2 See Press Release, GE Aerospace, GE Aerospace Launches as Independent, Investment-Grade Public 
Company Following Successful Completion of GE Vernova Spin-Off (Apr. 2, 2024). 
3 See Press Release, Honeywell, Honeywell Technologies Launches Independent Pure-Play Automation 
Company Following Honeywell Aerospace Spin-Off (Jun. 29, 2026); see also Letter from Elliott Management 
to the Members of the Board of Directors of Honeywell International Inc. (Nov. 12, 2024). 
4 See generally Offshore Profit Shifting and the U.S. Tax Code—Part 2 (Apple Inc.): Hearing Before the 
Permanent Subcomm. on Investigations of the S. Comm. on Homeland Sec. & Governmental Affairs, 113th 
Cong. (2013); see also Vanessa Houlder, ‘Dutch Sandwich’ Grows as Google Shifts €8.8bn to Bermuda, 
Financial Times (Oct. 10, 2013). 
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company’s customers, employees, and business partners. The 2012 Starbucks U.K. tax controversy 

provides a stark example. 5 Although the company’s tax practices were lawful, public criticism of the 

company’s relatively modest U.K. tax payments prompted protests and boycotts and threatened its 

standing with British consumers. Starbucks ultimately agreed to make voluntary payments to U.K. tax 

authorities in an effort to repair the resulting reputational damage.6 

Even where offshore earnings accumulation escapes meaningful public scrutiny, it can impose a 

different set of costs. Historically, repatriating offshore earnings could trigger substantial tax liabilities, 

giving companies an incentive to leave significant amounts of cash abroad. However, if investors discount 

the value of this “trapped” cash because it cannot readily be deployed, distributed, or repatriated without 

incurring a tax cost, some portion of the apparent economic benefit that motivated the underlying profit 

shifting may prove illusory. Nor are the tax rules underlying these planning strategies necessarily 

permanent—a theme revisited in Question #3 (Durability: How vulnerable is the intended tax benefit to 

changes in law?).  Congress retains considerable authority to alter the taxation of accumulated foreign 

earnings. The Tax Cuts and Jobs Act (the 2017 Act), for example, imposed a mandatory “transition” tax 

on previously untaxed foreign earnings as part of a broader reform of the U.S. international tax system.7  

2. Value Capture: Who actually receives the economic benefit of the structure? 

A structure’s tax benefits do not necessarily accrue evenly to all shareholders of a widely-held 

corporation. Contractual arrangements, ownership structures, and transaction terms may direct much of 

 

5 See Tom Bergin, Special Report: How Starbucks Avoids UK Taxes, Reuters (Oct. 15, 2012). 
6 See Simon Neville & Jill Treanor, Starbucks to Pay £20m in Tax over Next Two Years After Customer 
Revolt, The Guardian (Dec. 6, 2012). 
7 In Moore v. United States, 602 U.S. 572 (2024), the Supreme Court upheld the transition tax against a 
constitutional challenge by a 7–2 vote. 
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that value to founder and other legacy owners, management, or other constituencies. The relevant 

question is therefore not simply how much tax is saved, but who really captures the savings. 

Tax receivable agreements, or TRAs, provide a useful example. In an umbrella partnership C 

corporation (Up-C) structure, legacy shareholders (generally, the owners of the business prior to its IPO) 

retain equity interests in an operating partnership beneath a public corporation. As those shareholders 

eventually seek liquidity, those interests are exchanged for publicly-traded shares, and the corporation 

receives additional tax attributes and corresponding deductions as a result. TRAs commonly require the 

corporation to pay 85% of specified resulting cash tax savings to the legacy owners, leaving the public 

company with the balance. This arrangement can create value for both groups, but the majority of the 

benefits accrue to the legacy owners. 

 

Illustrative Up-C Structure with a Tax Receivable Agreement 

The allocation of value can become particularly consequential in a sale or restructuring. Change-

of-control and early-termination provisions often value TRA payments using assumptions about future 
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taxable income and the utilization of tax attributes that can be highly favorable to legacy owners. As a 

result, the public corporation’s TRA obligation may materially exceed the tax savings ultimately realized 

and can become a substantial claim on the company. That claim, in turn, can affect merger consideration, 

negotiations with legacy owners, and the relative economics of competing transactions. 

Recent simplification transactions and related litigation show both the scale and negotiability of 

these rights. Dating app company Bumble agreed in 2025 to terminate its TRA for substantially less than 

its previously reported carrying value.8 Similarly, payment technology company Shift4 recently 

eliminated its founder’s TRA as part of a broader simplification, stating in public disclosures that the 

transaction relieved the company of hundreds of millions of dollars of estimated future payments.9 Recent 

litigation involving Apollo, Carlyle, and KKR has likewise highlighted the governance concerns that can 

arise when companies buy out or modify TRA rights held by insiders.10 These disputes apply familiar 

corporate-governance questions to tax-related assets: who receives the value, how that value is measured, 

and whether conflicts are addressed through an independent and well-informed process.  

Similar value leakage can arise under tax distribution provisions in partnership agreements, where 

payments are typically made pro rata based on assumed tax rates that often exceed the owners’ actual tax 

liabilities. These distributions can become a meaningful cash drag on the business, particularly where the 

funds could otherwise be deployed toward operations, growth investment, debt repayment, or other 

 

8 See Bumble Inc., Current Report (Form 8-K), Item 1.01, Ex. 10.1 (Nov. 5, 2025) (agreement to terminate the 
tax receivable agreement for approximately $186 million in cash consideration, representing a more than 50% 
discount to its previously reported carrying value). 
9 See Shift4 Payments, Inc., Current Report (Form 8-K), Item 1.01, Ex. 10.1 (Feb. 10, 2026) (announcing the 
founder’s waiver of TRA rights and relieving the company of an estimated $440 million of future payments). 
10 See, e.g., Anguilla Soc. Sec. Bd. v. Black, C.A. No. 2023-0846-JTL (Del. Ch. 2023) (challenging 
approximately $570 million in payments made to insiders in connection with the elimination of Apollo’s Up-C 
structure and TRA); City of Pittsburgh Comprehensive Mun. Pension Tr. Fund v. Conway, 2024 WL 1752419 
(Del. Ch. 2024) (addressing claims arising from Carlyle’s $344 million payment for TRA rights); Steamfitters 
Loc. 449 Pension Fund v. Kravis, C.A. No. 2024-0808-JTL (Del. Ch. 2024) (challenging the issuance of 8.5 
million KKR shares, then worth more than $500 million, in exchange for TRA rights). 
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productive uses. More broadly, when a tax-driven provision effectively favors one form of capital 

allocation, such as distributions to equity holders, over competing uses of cash, such as reinvestment in 

the business, stakeholders should examine the underlying assumptions and economic consequences and 

consider whether safeguards are appropriate. 

Different shareholders may also value the same tax result differently. A taxable transaction can 

matter greatly to a founder or family holding low-basis stock while being largely irrelevant to a tax-

exempt, foreign, or well-diversified shareholder. The tax preference of a large, concentrated holder 

therefore need not coincide with the interests of the shareholder base as a whole. Accordingly, the 

analysis of significant tax planning should extend beyond the amount of tax saved to consider how those 

savings are allocated among the parties and how that value is measured. Where insiders capture a material 

share of that value, the structure should receive the same scrutiny as other related-party arrangements, 

particularly with respect to independence and valuation. More fundamentally, stakeholders should be 

wary of treating tax structures as a technical black box. Their complexity can obscure the allocation of 

economic benefits and create opportunities for sophisticated parties to extract value at the expense of 

those less informed. 

3. Durability: How vulnerable is the structure to changes in law? 

Tax strategies that exploit a highly favorable legal regime or comparative rate advantage carry 

durability risk. Corporate inversions provide a useful example. In a typical inversion, a U.S. company 

combines with a smaller foreign company and places the resulting group beneath a foreign parent, thereby 

moving its tax residence outside the United States. In the mid-2010s, U.S.-based multinationals like 
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Medtronic and Burger King adopted foreign-parent structures to capture advantages associated with 

foreign domicile and differences between U.S. and foreign tax regimes.11 

The proposed $55 billion inversion of U.S.-domiciled AbbVie with Irish-domiciled Shire in 2014 

illustrates how quickly those advantages could erode. The transaction contemplated placing both 

companies beneath a newly formed foreign parent and was expected to reduce AbbVie’s effective tax rate 

substantially while improving access to foreign cash. 12 But while the transaction was pending, Treasury 

issued Notice 2014-52, which adversely affected the expected U.S. federal income tax consequences of 

the deal. AbbVie ultimately abandoned the transaction and incurred a termination fee of approximately 

$1.6 billion.13 

The broader congressional and regulatory crackdown on inversions culminated in 2016, when 

Pfizer and Allergan abandoned their proposed $160 billion business combination after Treasury issued 

additional anti-inversion rules while the transaction was pending.14 Soon thereafter, the 2017 Act reduced 

the U.S. federal corporate tax rate from 35% to 21% and significantly reformed the taxation of foreign 

earnings, further diminishing the relative appeal of foreign parentage. 

The wave of corporate inversions has since begun to reverse, giving way to a growing trend 

toward U.S. domestication among multinationals. Ferguson, for example, recently replaced its Jersey 

 

11 See Medtronic Holdings Limited, Amendment No. 5 to Registration Statement (Form S-4), File No. 333-
197406 (Nov. 20, 2014) (describing proposed combination with Covidien plc under an Irish parent); see also 
1011773 B.C. Unlimited Liability Company and New Red Canada Partnership, Registration Statement (Form 
S-4), File Nos. 333-198769 & 333-198769-01 (Sept. 16, 2014) (describing combination of Burger King 
Worldwide, Inc. with Tim Hortons Inc. under a newly formed Canadian parent). 
12 See AbbVie Private Limited, Registration Statement (Form S-4), File No. 333-198286 (Aug. 21, 2014). 
13 See AbbVie Inc., Current Report (Form 8-K) (Oct. 20, 2014) (announcing termination of the Shire 
combination); AbbVie Inc., Quarterly Report (Form 10-Q) (Nov. 6, 2014) (reporting the breakup fee paid). 
14 See Press Release, Pfizer Inc., Pfizer Announces Termination of Proposed Combination with Allergan (Apr. 
6, 2016); see generally Inversions and Related Transactions, 81 Fed. Reg. 20,858 (Apr. 8, 2016). 



– 8 – 

parent with a new Delaware parent while retaining listings on both the NYSE and LSE.15 Ferguson 

disclosed that evolving U.K. and Swiss tax rules were reducing the benefits of its existing structure and 

that the tax impact of U.S. domicile was expected to be immaterial.16 More generally, progress toward the 

OECD’s Pillar Two global minimum tax framework has placed a floor under international tax 

competition, reducing the durability of tax advantages historically associated with particular corporate 

domiciles and low-tax jurisdictions. U.S. domicile can also offer material non-tax advantages, including 

deeper capital markets, broader investor access, eligibility for U.S. stock indices, and a corporate-law 

environment that may be more familiar to the shareholder base. As the tax advantages of the existing 

domicile diminished, those considerations became relatively more important. 

Durability also depends on how other companies plan under the same tax rules. Corporate tax 

planning does not occur in isolation. When a strategy or tax preference becomes sufficiently visible, 

valuable, and widespread, it can influence the legal and political environment on which its value depends. 

The corporate alternative minimum tax enacted as part of the Inflation Reduction Act of 2022 provides a 

recent example. The legislation imposed a 15% minimum tax based on adjusted financial statement 

income for certain large corporations, effectively bringing earnings reported to shareholders into the 

corporate tax base. The perceived divergence between book income and taxable income had become 

sufficiently salient to prompt a new tax regime. Tax planning is therefore partly reflexive: corporate 

behavior responds to tax law, but tax law also responds to corporate behavior. 

4. Governance: Does the structure create conflicts among stakeholders? 

Tax planning can shape corporate control as well as economics. Manchester United’s 2012 IPO 

provides a useful example. The company issued publicly traded Class A shares with one vote per share, 

 

15 See Press Release, Ferguson plc, Ferguson plc: New Corporate Structure to Achieve U.S. Domicile (Jan. 18, 
2024). 
16 See Ferguson plc, Definitive Merger Proxy Statement/Prospectus (DEFM14A) (Apr. 18, 2024). 



– 9 – 

while the Glazer family retained Class B shares with ten votes per share.17 The high-vote, low-vote 

structure facilitated tax-deferred treatment for the legacy shareholders following the IPO. While the tax 

benefit to the Glazers may have been material, dual-class structures can also invite governance scrutiny, 

complicate investor relations, and affect eligibility for major stock indices. Those consequences may 

contribute to a persistent valuation discount that erodes some of the economic value the tax structuring 

was intended to preserve. 

Tax benefit preservation plans, also known as net operating loss (NOL) rights plans, present a 

similar tension. The tax code limits a corporation’s ability to use NOLs and other tax attributes following 

certain changes in ownership, reflecting a policy against the trafficking in corporate tax losses (i.e., 

acquiring corporations principally to obtain the benefit of their accumulated tax attributes).18 To reduce 

the risk of an unwanted ownership change, companies may adopt rights plans that restrict shareholders 

from accumulating positions above specified thresholds, often around 5%. Although designed to preserve 

a valuable tax asset, these restrictions are often broadly drafted and can negatively impact shareholder 

liquidity and the market for corporate control. Delaware courts have recognized that protecting valuable 

tax attributes constitutes a legitimate corporate objective and, in appropriate circumstances, can justify a 

low-trigger rights plan.19 But the same mechanism, if maintained or applied disproportionately, can 

operate as an entrenchment device. The legitimacy of the tax objective therefore does not eliminate the 

need to consider broader governance consequences.  

 

17 See Manchester United plc, Registration Statement (Form F-1/A) (File No. 333-182535) (filed July 30, 
2012). 
18 See generally IRC § 382. 
19 See Versata Enters., Inc. v. Selectica, Inc., 5 A.3d 586 (Del. 2010). 
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5. Flexibility: Does the structure restrict future opportunities? 

Tax-efficient structures may preserve substantial economic value, but sometimes at the expense 

of future opportunities. A tax-free spin-off, for example, may leave both the parent and the separated 

company subject to significant contractual restrictions designed to preserve the intended tax treatment. 

These restrictions are typically set forth in Tax Matters Agreements, which may limit post-separation 

acquisitions, significant share issuances and repurchases, mergers, asset sales, changes in capital 

structure, board or management composition, executive compensation, and other actions that could 

jeopardize the tax-free status of the separation.  

These constraints matter because strategic priorities can change quickly after a separation. A 

newly independent company may want to issue equity, repurchase shares, pursue an acquisition, respond 

to an unsolicited offer, or undertake any number of other significant corporate actions. Take, for example, 

Baxter’s 2015 spin-off of Baxalta. Just days after the separation, Shire approached Baxalta and soon 

proposed an acquisition.20 The bid raised important questions about the spin-off’s tax treatment and 

Baxter’s plans for its retained Baxalta stake.21 Although the $32 billion acquisition was ultimately 

structured without triggering the corporate-level tax at Baxter that the prior spin-off was intended to 

avoid, the episode shows how an unexpected strategic opportunity can expose constraints that may have 

seemed remote or manageable when the original transaction was designed. The value of tax deferral 

should therefore be weighed against the flexibility that may need to be surrendered to obtain it. 

 

20 See Press Release, Shire plc, Shire Proposes Combination with Baxalta to Create the Leading Global 
Biotech Company Focused on Rare Diseases (Aug. 4, 2015). 
21 See generally Robert Willens, Shire Offer Might Upend Baxter's Carefully Crafted Tax Plan, The Willens 
Report (Aug. 5, 2015). 
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6. Market Access: Does the structure impact the company’s access to capital? 

Organizational form can shape the universe of potential investors and, in turn, affect a company’s 

liquidity, valuation, and cost of capital. Choosing a particular form therefore requires consideration of 

factors well beyond tax efficiency. The gradual decline of publicly traded partnerships (PTPs) illustrates 

the importance of these tradeoffs. In certain industries, including natural resources and investment 

management, PTP status has historically offered the advantage of flow-through taxation (i.e., the 

avoidance of entity-level taxes). But that benefit can come with meaningful costs. K-1 reporting may be 

complex and incompatible with some institutional investment mandates, while foreign and tax-exempt 

investors may face additional U.S. tax complications. These frictions narrow the natural investor base for 

PTP securities and, in turn, impair liquidity and valuation. 

Blackstone’s 2019 conversion from a PTP to a Delaware corporation is a prominent example of 

capital-markets efficiency ultimately outweighing tax efficiency.22 The conversion simplified tax 

reporting, broadened the potential investor base to include foreign and tax-exempt investors—an 

increasingly important share of market participants—and expanded eligibility for major stock indices, 

albeit at the cost of corporate-level taxation. That tradeoff had also become more palatable by 2019, given 

the reduction in the corporate tax rate enacted in 2017 relative to when Blackstone initially went public as 

a PTP in 2007.  KKR and other alternative asset managers that were then structured as PTPs reached 

similar conclusions as the U.S. corporate tax rate declined and the capital-markets disadvantages of 

partnership status became increasingly apparent, ultimately converting to corporations.23 

 

22 See Press Release, Blackstone, Blackstone Completes Conversion to a Corporation (July 1, 2019). 
23 See, e.g., Joshua Franklin, Private Equity Firm KKR to Convert to a Corporation After U.S. Tax Reform, 
Reuters (May 3, 2018); Greg Roumeliotis, Apollo Global to Switch from a Partnership to a Corporation, 
Reuters (May 2, 2019); Joshua Franklin, Private Equity Firm Ares to Be Corporation Following U.S. Tax 
Reform, Reuters (Feb. 15, 2018). 
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Slide from Blackstone’s Investor Presentation Regarding Its Conversion to a Corporation24 

A comparable shift occurred in the energy sector, where many master limited partnerships 

(MLPs) were consolidated or converted as MLP capital markets weakened and investors increasingly 

favored simpler corporate structures.25 Tax efficiency and capital-markets efficiency can therefore 

diverge. A structure that saves tax may nevertheless reduce enterprise value if it excludes natural owners, 

limits index eligibility, impairs liquidity, or otherwise increases the company’s cost of capital.  

 

24 See Blackstone, Blackstone’s Conversion to a Corporation (Apr. 18, 2019) (investor presentation). 
25 See generally Keith Martin, Master Limited Partnerships, Norton Rose Fulbright Project Finance NewsWire 
(Jun. 5, 2018). 
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7. Execution Risk: Does the structure come with implementation risk? 

Tax-efficient structures can introduce execution risk when completion depends on tax opinions, 

IRS rulings, or compliance with highly technical requirements. Yahoo’s proposed divestiture of its 

Alibaba stake provides one example. In 2015, Yahoo sought to place its highly appreciated Alibaba 

shares, then worth roughly $40 billion, together with a comparatively small operating business into a new 

company and distribute that company to shareholders tax-free.26 The proposed structure raised difficult 

tax questions, including whether the operating business was sufficiently substantial relative to the 

investment assets.27 The IRS declined to rule on the transaction, and Yahoo ultimately abandoned the 

separation. Starboard Value, which had urged Yahoo to abandon the Alibaba spin-off because of 

uncertainty surrounding its tax treatment, instead pressed for a sale of Yahoo’s core business and later 

mounted a broader challenge to the board.28 Yahoo eventually sold its operating business to Verizon, 

leaving the Alibaba stake behind to be monetized separately with substantial tax liabilities.29 What began 

as an effort to achieve a highly tax-efficient separation therefore gave way to a materially different 

strategic outcome. 

A similar problem arose in the proposed $33 billion merger between Energy Transfer Equity 

(ETE) and The Williams Companies (Williams). The merger agreement conditioned closing on ETE’s tax 

counsel delivering an opinion that the transfer of Williams’ assets to ETE in exchange for partnership 

units would qualify for tax-free treatment.30 After the deal was signed, energy markets deteriorated 

sharply and the economics of the transaction became substantially less attractive to ETE. ETE’s counsel 

 

26 See Press Release, Yahoo! Inc., Yahoo Announces Plan for Tax-Free Spin-Off of Remaining Stake in 
Alibaba Group (Jan. 27, 2015). 
27 See Ajay Gupta, Alibaba and the $40 Billion in Yahoo’s Cave, 145 Tax Notes 997 (Dec. 1, 2014). 
28 See Letter from Starboard Value L.P. to Yahoo! Inc. Chairman, Chief Executive Officer, and Board of 
Directors (Nov. 19, 2015). 
29 See Yahoo! Inc., Current Report (Form 8-K), Item 1.01 (July 25, 2016). 
30 See Energy Transfer Corp L.P., Registration Statement (Form S-4) (Nov. 24, 2015). 
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ultimately concluded that it could no longer deliver the tax opinion at the required “will” level of 

confidence. When that condition remained unsatisfied by the outside date, the Delaware Court of 

Chancery permitted ETE to terminate the agreement, a decision later affirmed by the Delaware Supreme 

Court.31 Thus, a condition that might have appeared highly technical—and largely the province of 

specialists at signing—ultimately became decisive to the fate of a major transaction. 

Implementation risk can also arise from tax-related agreements governing conduct before and 

after closing. Interim operating covenants constrain the parties’ conduct while a transaction is pending, 

while post-closing covenants restrict future actions necessary to preserve the intended tax treatment. 

Either can create meaningful friction if drafted too rigidly or without sufficient flexibility. In an extreme 

case, an overly restrictive interim covenant could come into tension with “gun-jumping” rules that 

prohibit merging companies from coordinating business operations and sharing sensitive information 

before closing, among other regulatory restrictions. More generally, even relatively mundane tax or 

accounting provisions may attract scrutiny if they appear to give one party excessive influence over the 

other’s pre-closing conduct, even where their original purpose was simply to preserve the intended tax 

treatment or facilitate routine tax filings. 

Boards and senior management need not master the underlying tax doctrine. They should, 

however, understand whether an important transaction depends on a tax opinion, ruling, covenant, or 

other technical condition; how much uncertainty surrounds that requirement; and what happens if the 

intended tax treatment cannot be achieved. Left unexamined, a narrow tax execution risk can become a 

broader transaction risk. 

 

31 See The Williams Cos., Inc. v. Energy Transfer Equity, L.P., No. 12168-VCG, 2016 WL 3576682 (Del. Ch. 
2016), aff’d, 159 A.3d 264 (Del. 2017). 
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8. Complexity: Do stakeholders understand the structure and its economics? 

A complex structure can impose real costs when the burdens of operating under it outweigh its 

intended benefits. The use of tracking stocks is one such example. A tracking stock is a class of stock 

whose returns are tied to a particular business or group of assets even though that business remains part of 

a larger legal enterprise. In theory, tracking stocks are useful when a company wants to establish a 

separate market valuation for a business or create a security that facilitates a later transaction, without 

immediately undertaking a tax-free spin-off and satisfying the demanding requirements that accompany 

it. The key tradeoff, however, is that investors are valuing economic rights tied to selected assets rather 

than a conventional ownership interest in a standalone company. 

Many of the Liberty companies associated with John Malone have repeatedly used tracking stock 

and holding company structures to create distinct economic exposures within larger enterprises.32 These 

structures may have preserved economic value by avoiding taxable divestitures, but they have also proved 

difficult for the market to value and have often traded at persistent discounts to their underlying asset 

values. Complexity is not inherently undesirable, particularly where the tax or other economic benefits 

that justify it are substantial. But where a structure is difficult to understand, the costs of complexity may, 

over time, erode the very benefits it was designed to preserve. 

Liberty’s more recent transactions reflect a turn toward simplification.33 Over the last few years, 

the group has unwound tracking stock and holding company structures, separated businesses into more 

conventional standalone companies—often through tax-efficient separations once the necessary 

conditions could be satisfied—and reduced layers of structural complexity. Perhaps, then, the era of 

 

32 See, e.g., Liberty Media Corp., Annual Report (Form 10-K) (Feb. 27, 2025) (describing Liberty Media’s 
history of using tracking stocks). 
33 See, e.g., Liberty Media Corp., Current Report (Form 8-K) (Nov. 13, 2024) (announcing split-off of Liberty 
Live Group as a standalone publicly traded company). 
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tracking stocks served only as an intermediate step on a longer path toward value creation. But that 

possibility raises a more fundamental question: whether the value embedded in these structures was 

broadly understood and shared by the shareholder base, or disproportionately understood and captured by 

insiders with the sophistication, influence, and patience to navigate their complexity.  

 

Published by Liberty Media Corporation34 

 

34 See Press Release, Liberty Media Corp., Greg Maffei to Step Down as Liberty Media CEO at Year-End in 
Conjunction with Transactions to Simplify Corporate Structure (Nov. 13, 2024). 
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CONCLUSION 

Taken together, these eight questions ask whether tax planning creates durable value. Tax 

specialists can determine whether a structure works, estimate its benefits, and identify its technical 

constraints. But deciding whether it is worth pursuing requires broader judgment about the company’s 

business strategy, capital allocation, governance, and risk tolerance. The lowest-tax structure is not 

necessarily the highest-value structure. Tax efficiency should be neither relegated to a compliance 

afterthought nor elevated into an objective to be maximized at all costs. It is one consideration among 

many in the broader allocation of corporate resources. Sophisticated tax analysis can and should be 

delegated to specialists, but the ultimate judgment about whether a structure advances the corporation’s 

interests belongs with the board and senior management. 


